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MEMORANDUM OPINION AND JUDGMENT
PER CURIAM: Johann Campbell was convicted of attempted possession of
heroin.1 On appeal as at trial, Mr. Campbell challenges the sufficiency of the
evidence demonstrating his intent to possess heroin.2 We agree that the

The government presented testimony from two witnesse
July 2014 bench trial. Its primary witness was Commander Marshall Day, a K-9
handler at the D.C. Jail who conducted a strip search of Mr. Campbell while Mr.
Campbell was incarcerated there.3 Commander Day testified that, during the
1
2

D.C. Code § 48-904.01 (d)(1) (2012 Repl.).
Mr. Campbell also challenges the denial of his motion for judgment of

acquittal
document as evidence. As these arguments effectively repackage his sufficiency
challenge, we focus on that argument.
3

Commander Day testified that he was conducting a routine K-9 search of


















2
search, he saw Mr. Campbell remove something from his sock and hold it in his
left hand; when Commander Day ordered Mr. Campbell to open his hand, Mr.
Campbell tossed the item over a nearby bannister and ran (naked) down the
hall. Another corrections officer retrieved the item, and Commander Day observed
that it was the tied-off fingertip of a blue glove. After opening the glove tip,
-powdery substance and a green-leafy
Commander Day testified that he subsequently field-tested the
contents of the glove, but he never testified about the results of those tests.

duty at the time of the incident.

His testimony was limited to detailing the

When reviewing sufficiency claims, we examine the evidence de novo,
albeit in the light most favorable to the government. See Appleton v. United States,
983 A.2d 970, 978 (D.C. 2009); Smith v. United States, 899 A.2d 119, 121 (D.C.
2006). We make no distinction between direct and circumstantial evidence. Smith,
o
Rivas v. United States,
783 A.2d 125, 134 (D.C. 2001). And while we acknowledge that the trier of fact is
permitted to draw reasonable inferences from evidence, we hold the line against
verdicts based on mere speculation. Id.
Our case law is clear that, in order to obtain a conviction for attempted
possession of a controlled substance, the government must prove the requisite
intent that is, intent to possess a controlled substance.4 Newman v. United States,


















counsel objected to the use of this testimony as affirmative evidence that the dog
had smelled drugs, the trial court admitted the testimony only for the limited
purpose of
4

Mr. Campbell argues and the government apparently concedes that the

charged. See
Campbell] believed
intent element is so particularized, because we conclude that a reasonable factfinder could not have determined beyond a reasonable doubt that Mr. Campbell
intended to possess a controlled substance of any sort.

3
mens rea element requires proof that
appellant had the intent to commit the crime of attempted possession of a
Fields v. United States,
5
952 A.2d 859, 865 (D.C. 2008))).
controlled substance at all; what matters is that [the defendant] believed it to be
Id. (quoting Washington v. United States, 965 A.2d 35, 43 (D.C. 2009)).
This belief may be proved by direct or circumstantial evidence. Id.
In Newman we considered a challenge to a conviction for attempted
possession of marijuana.6
the alleged drugs, i.e.,
that the substance in question was green plant material that the arresting officer
described as looking and smelling like marijuana. 49 A.3d at 323-24. We also
ance himself
Id. at 325. We determined
that even independent of the positive field-test results this circumstantial evidence
adequately supported a conclusion that the defendant had intended to possess
marijuana. Id. at 326.
As in Newman, there is strong circumstantial evidence in this case that Mr.
Campbell intended to possess some kind of contraband: specifically, Mr.
powder, and then his efforts to distance himself from the glove tip by throwing it
away and fleeing his cell. But this only gets the government so far.
As Commander Day acknowledged, a number of legal substances constitute
contraband inside the D.C. Jail. Tobacco products, for example, are classified as
5

See Fields, 952 A.2d at 867-

-finder
could infer that the appellant not only intended to possess that substance but also
wished to conceal it, but stating that those inferences alone would not be enough to
jury would also have to infer that what
support a conviction:
6

challenge beyond citing Newman,
applicable to thi

4
7

Any food not issued by the jail or
purchased from the canteen is likewise contraband.8 Thus such evasive conduct
inside the jail is less probative of the intent to possess a controlled substance than it
might be in other contexts. Moreover, as Newman indicates, a fact-finder may not
infer that a defendant intended to possess a controlled substance solely on the basis
evidence of the characteristics of the substance possessed. See 49 A.3d at 324.
In contrast to Newman, the record in this case contains no evidence
regarding the characteristics of the substance to support beyond a reasonable doubt
an inference of the requisite intent. See
any field
in the glove tip was that it was brown and in powder form. But a number of legal
or cocoa. Equally important, the government presented no evidence that
heroin may appear as brown powder, or that this brown powder looked, smelled, or
ment does in its brief, does not fill this hole in the
9

The government argues on appeal that a fact-finder could infer that the
brown powder was a controlled substance, specifically heroin, because it was
7

Contraband Control § 9 (a)(3) (Feb. 29, 2008), http://doc.dc.gov/sites/default/files
/dc/sites/doc/publication/attachments/DOC_PS_5010_3D_contraband_22708.pdf
8

DCDC Program Statement, supra note 7, at § 9 (c).

9

citing an array of out-of-jurisdiction cases. It appears (although it is far from clear)
that the government is asking this court to take judicial notice of the fact that
heroin comes in brown powder form. We are disinclined to relieve the government
of its burden of proof in this manner, and we note that none of the cases cited by
the government would support such a step. But even if we were to do as the
government suggests, for the reasons discussed above, a determination that brown
Mr. Campbell believed that he possessed a controlled substance.

5
found with another illegal su
argument, which the government did not make below (it argued instead that the
government presented testimony only that an unidentified and otherwise indistinct
brown powder was found with an unidentified and otherwise indistinct green leafy
substance.

brown powder, as reflected by his decision to store the powder in a heat-sealed bag
after he field-tested it and his decision to handcuff Mr. Campbell and remove him
from the cellblock.10 But the fact that Commander Day stored the seized
contraband in accordance with protocol11 does not shed light on his identification of
controlled substance, let alone heroin specifically.

Similarly, it would be

Mr. Campbell, remove him from the unit, and place him in lock-down reflected a
explaining this decision indicated that his actions were a standard disciplinary
12
response to the discovery of
Examining the totality of the evidence, we conclude that the government
came up short. Instead of presenting evidence from which a reasonable fact-finder
could infer that Mr. Campbell intended to possess a controlled substance, the
10

r he seized the glove
custody. But these characterizations are not (and were not offered as) evidence
that the brown powder was an illegal drug.
11
12

See DCDC Program Statement, supra note 7, at § 10.

Commander Day testified that he prepared a disciplinary report for Mr.
Campbell as a result of this incident. When asked to explain

6
government effectively asked the trial court to make a preliminary, unsupported
a secondary inference founded on the first that Mr. Campbell believed he

So ordered.
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